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EXECUTIVE SUMMARY 
The key issues that need to be considered by the Panel in respect of this application are:  
 

• The proposed modified Concept Development Application differs, both quantitatively 
and qualitatively, from the original approved development.  The proposed 
modification seeks to amend essential components to the approved Concept 
Development Application including an increase to the approved dwelling yield from 
228 units to 264 units.  The proposed development is not considered to be 
substantially the same development as originally approved and is not supported 
pursuant to Section 4.55 of the Environmental Planning and Assessment Act, 1979.  
 

• The proposal does not satisfy Clause 9.5 of The Hills LEP 2019 with regard to 
Design Excellence.  The application was reviewed by Council’s Design Review Panel 
(DRP) on two occasions.  The DRP has concluded that the proposal does not exhibit 
design excellence.  In particular, concerns are raised regarding design quality, 
building lengths, setbacks, height proposed for Building C and visual connectivity to 
central communal open space area.  It is considered that the framework under the 
modified Concept Development Application would not provide built form outcomes 
that could achieve design excellence.   
 

• The proposal has been assessed against the requirements of SEPP 65 Design 
Quality of Residential Apartments.  The proposal does not satisfy the design quality 
principles with regard to context and neighbourhood, built form and scale and level of 
amenity.  It is considered that as the proposal does not satisfy the provisions of 
design excellence under Clause 9.5 of the LEP, the amended proposal will not 
provide for built forms that would be appropriate in bulk and scale or provide for a 
consistent streetscape presentation within the Showground precinct.  In particular, a 
sensitive transition between the high density and medium density zones has not 
been demonstrated.   
 

• The proposal has been assessed against the design criteria of the Apartment Design 
Guide (ADG).  Further variations to the original approved development have been 
identified with respect to solar access to the usable principal communal open space 
area.  The proposal results in additional “apartment connectors” and a minimum 
building separation of 7.6m for northern Buildings A and B compared to 10m as 
originally approved.  This results in a previously compliant ground floor principal 
communal open space not being able to achieve the ADG design criteria of a 
minimum 2 hour solar access between 9am – 3pm during midwinter.   
 

• The proposal has been assessed against the requirements of The Hills DCP 2012 
and variations have been identified with respect to building length and front setbacks.  
The variations result in an increase in bulk and scale and the potential for a built form 
outcome that would be inconsistent with the streetscape and architectural oucome 
envisaged within the Showground Precinct.   

 
• The application is not considered to be in the public interest as the proposal has not 

demonstrated a satisfactory design and planning outcome is suitable for the site.   
 

• The application was notified for 14 days and one submission was received during the 
notification period.  The issues relate to density and height concerns.  The application 
has not satisfactorily addressed the concerns raised.     

 
The application is recommended for refusal.   
 



BACKGROUND 
The site is within the Showground Precinct which is one of four Precincts identified by the 
NSW Government to be planned as part of its ‘Planned Precinct Program’ along the Sydney 
Metro Northwest corridor.  Under LEP 2019, the subject site is located within R4 High 
Density zoned land comprising a maximum height of 21m (6 storeys) however directly 
interfaces land zoned R3 Medium Density Residential to the north east and south east which 
comprises a maximum height of 10m (3 storeys).   
 
On 20 February 2020, the Sydney Central City Planning Panel (SCCPP) approved 
1262/2019/JP for a Concept Development Application for a residential flat building 
development comprising 228 apartments, basement car parking and associated 
landscaping.  The development was supported with a Clause 4.6 written submission to vary 
the maximum height standard by 13.57%.   The Council officer’s report recommended the 
following condition: 
 

3.  Dwelling Yield  
The maximum dwelling yield for the site is not to exceed 228 units.   

 
The Panel approved the application subject to condition 3 being amended as follows –  
 

3.  Dwelling Yield  
The maximum dwelling yield for the site is not to exceed 228 units and a Floor Space 
Ratio of 2.1:1.    

 
As this condition was recommended by the SCCPP, the subject application is referred to the 
Panel in accordance with Clause 123BA of the Environmental Planning and Assesment 
Regulation 2000.   
  
The Environmental Planning and Assessment Act 1979 defines a concept development 
application as “a development application that sets out concept proposals for the 
development of a site, and for which detailed proposals for the site or for separate parts of 
the site are to be the subject of a subsequent development application or applications”. 
 
The approved development comprised of the following: 

• A maximum dwelling yield of 228 dwellings for the site;  
• Maximum building envelopes;  
• Maximum heights ranging from four to seven storeys;  
• 2m wide land dedication to the Cadman Avenue frontages; 
• A maximum 310 car parking spaces (including 3 spaces for service vehicles) across 

two levels of basement parking; and  
• Loading, vehicular and pedestrian access arrangements including vehicular access 

from Hughes Avenue.   
 
The original application was reviewed by the Design Review Panel on two occasions (2 May 
2019 and 27 November 2019).  On 2 May 2019, the DRP reviewed the original proposal and 
concluded that the Concept Development Application did not meet the requirements of 
design excellence.  It was recommended that the applicant address the issues identified in 
the DRP report and present a revised application to the DRP.  Amended plans were 
submitted to address the concerns raised by the DRP.  Most notably, the dwelling yield was 
reduced from 255 dwellings to 228 dwellings.  The DRP reviewed the amended Concept 
Development Application on 27 November 2019.  The Panel supported the amended 
Concept Masterplan subject to retaining the upper level setbacks to each of the block 
facades, providing fine grain and architectural diversity, not reducing the dimensions of the 



central communal open space and keeping the extensive deep soil planting and existing 
trees, to establish ‘green’ street frontages.   
 
The subject Modification Application was lodged on 23 July 2020.  An email requesting  
additional information was sent to the Applicant on 11 August 2020 seeking clarification on a 
number of engineering matters including swept path diagrams and clarification on the 
number of dwellings proposed.   
 
Council’s Design Review Panel (DRP) reviewed the subject application on 28 October 2020 
and 23 June 2021.  On both occasions, the Design Review Panel concluded that it does not 
support the proposed amendments to the approved Concept masterplan, as the revised 
scheme does not satisfy the requirements of design excellence.   
 
A pre-lodgement meeting for a Stage 2 built form Developent Application for the site was 
held between Council Development Assessment staff and the Applicant on 23 July 2021.  
The plans submitted with the pre-lodgement application included built form that was 
predicated on the approval of the subject Modification Application.   
 
A meeting was held between Council Development Assessment staff and the Applicant on 
10 August 2021.  The Applicant requested Council staff not determine the application until 
after the built form Development Application was lodged. 
 
On 29 September 2021, Council Development Assessment staff discussed administrative 
matters and monthly reporting of Development Applications with the SCCPP.  The record of 
discussion notes the following: 
 

The Chair noted the monthly update tabled by Council, for which 13 DAs are listed. 
Updates and actions for each DA were discussed and agreed jointly. Emphasis 
remains on addressing those applications that have been in the system for more than 
180 days, of which there are nine. The Chair provided the following comments and 
actions on specific applications:  

 
• Section 4.55 Modification – 7 Cadman Crescent, Castle Hill (1262/2019/JP/A) 

– The application requires ongoing discussions with the Design Review 
Panel. The Chair observed that at 433 days old Council should consider 
finalising the assessment with a view to a Panel determination in October 
2021. 

 
DETAILS AND SUBMISSIONS  
Owner: Mr K Root, Mrs M P Root, Mr C Gao, Galvlad 

Property Pty Ltd, Mr B Merhi, Mrs S S Merhi, 
Mr D A Lincoln, Mrs M A Lincoln, Mrs J 
Berger, Mr VH Chan, Mrs E H Chan, Mr V P 
Tangonan, Mrs M M Tangonan, Mr L Tao, 
Ms L Xu, Mrs A Matic, Ms M Stevenson, Mr 
C M K Fernando, Mrs M A Fernando, Mr R E 
Beeldman, Mr S W Kim, Mr G S Maiolo and 
Mrs J J Maiolo 

Zoning: R4 High Density Residential 
Area: 12,403.8m² 
Existing Development: 14 dwellings 
Section 7.12 Contribution Contributions will be charged for subsequent 

Development Applications for built form 
Exhibition: Not required  



Notice Adj Owners: Yes, 14 days  
Number Advised: 41 
Submissions Received: One 
 
PROPOSAL 
The subject Section 4.55(2) modification seeks approval for the following amendments:  
 

• Removal of a dwelling cap of 228 dwellings and instead propose either a 
gross floor area cap of 28,589m² reflective of 264 dwellings submitted as part 
of the modification, or an upper dwelling limit of 315 dwellings (refer note 
below); 

• Increase height of Building C from 3 to 5 storeys; 
• Establish apartment connectors between Buildings A-B and D-E; 
• Amendments to building envelopes to provide improved articulation;  
• Provide new rooftop communal open space areas; and 
• Increase the site’s landscaped area.   

 
Note:  Whilst the application seeks the option of “an upper dwelling limit of 315 dwellings”, 
the plans submitted only indicate 264 dwellings.  In this regard, an assessment against the 
relevant provisions for a maximum dwelling yield of 264 dwellings has been undertaken in 
this assessment report.      
 
The key development statistics of the approved and modified development are detailed in 
the table below: 
 

 Approved DA Modified Proposal  
Site Area  12,403.8m²  12,403.8m² 
Maximum height Building A 7 storeys (23.6m) 

Building B 7 storeys (23.15m) 
Building C 3 storeys (14.8m) 
Building D 7 storeys (23.8m) 
Building E 7 storeys (22.69m) 

Building A 7 storeys (23.6m) 
Building B 7 storeys (23.15m) 
Building C 5 storeys (19.3m) 
Building D 7 storeys (23.8m) 
Building E 7 storeys (22.69m) 
 

Number of 
apartments  

1 bedroom – 57  
2 bedroom – 125 
3 bedroom – 27 
4 bedroom – 19 
Total 228  

1 bedroom – 66  
2 bedroom – 145 
3 bedroom – 32 
4 bedroom – 21 
Total 264  
 

Gross Floor Area  26,112m2  28,589m2  

Floor Space Ratio 2.1:1 2.3:1 

Communal Open 
space 

4,469m2 (36%) 4,931m2(40%) 

Car Parking 
Spaces  

Residential: 248 
Visitor: 59 
Total: 310 

Residential: 264 
Visitor: 53 
Total: 317 

 
  



STRATEGIC CONTEXT 
 
Greater Sydney Region Plan – A Metropolis of Three Cities 
The Greater Sydney Region Plan, A Metropolis of Three Cities has been prepared by the 
NSW State Government to set a 40 year vision and established a 20 year plan to manage 
growth and change for Greater Sydney in the context of social, economic and environmental 
matters.  The Plan sets a new strategy and actions to land use and transport patterns to 
boost Greater Sydney’s liveability, productivity and sustainability by spreading the benefits of 
growth.  The Plan seeks to integrate land use planning with transport and infrastructure 
corridors to facilitate a 30-minute city where houses, jobs, goods and services are co-located 
and supported by public transport (Objective 14).  The subject site is located within 400m 
walking distance of the Showground Station which opened on 26 May 2019.   
 
A key objective within the Greater Sydney Region Plan which is relevant to the subject 
Development Application is ‘Objective 10 Greater housing supply’.  The Greater Sydney 
Region Plan highlights that providing ongoing housing supply and a range of housing types 
in the right locations will create more liveable neighbourhoods and support Greater Sydney’s 
growing population.  The Plan also notes that 725,000 additional homes will be needed by 
2036 to meet demand based on current population projections.  To achieve this objective, 
planning authorities will need to ensure that a consistent supply of housing is delivered to 
meet the forecast demand created by the growing population. 
 
The proposed development is considered to be consistent with this objective as it will assist 
in maximising housing supply within a Precinct which will have direct access to high 
frequency public transport services. 
 
Central City District Plan 
The Plan is a guide for implementing the Sydney Region Plan at a district level and is a 
bridge between regional and local planning.  The plan requires integration of land use 
planning and transport to facilitate walkable 30-minute cities amongst the 34 strategic 
centres identified.  
 
The relevant Planning Priority of the Central City District Plan is Priority C5 which seeks to 
provide housing supply, choice and affordability and ensure access to jobs, services and 
public transport.  The proposed development will assist in increasing housing supply in a 
location which will have access to high frequency public transport services.  The 
development proposal is considered to be consistent with the Central City District Plan. 
 
ISSUES FOR CONSIDERATION 
 
1. Section 4.55 of the Environmental Planning and Assessment Act, 1979  
 
Under the provisions of Section 4.55 of the Environmental Planning and Assessment Act, 
1979,  a consent authority may, on application being made by the applicant or any other 
person entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if the development, as modified, is 
“substantially the same” development as originally approved. 
 
The “substantially the same” test requires a qualitative and quantitative analysis to be 
undertaken before and after the modification. Moto Projects (No. 2) Pty Ltd v North Sydney 
Council [1999] NSWLEC 280 describes the following:  
 

55. “The requisite factual finding obviously requires a comparison between the 
development, as currently approved, and the development as proposed to be 
modified. The result of the comparison must be a finding that the modified 



development is “essentially or materially” the same as the approved 
development.  

 
56. The comparative task does not merely involve a comparison of the physical 

features or components of the development as approved and modified where 
that comparative exercise is undertaken in some type of sterile vacuum. Rather, 
the comparison involves an appreciation, qualitative, as well as quantitative, of 
the developments being compared in their proper contexts (including the 
circumstances in which the development consent was granted). 

 

58.  Qualitatively appreciated, that difference is in respect of material and essential 
features of the approved development, that materiality involving the importance 
attributed to the physical features of the approved development sought to be 
modified.” 

In assessing a proposed modification, the Consent Authority is to consider whether a 
modification will vary an “essential component” of a development. Decisions made by the 
Land and Environment Court have found that if a particular element of the original consent, 
or “essential component”, was to be varied, the development is therefore not “substantially 
the same” (Arrange v Inner West Council [2019] NSWLEC 85, Council of Trinity Grammar 
School v Ashfield Council [2015] NSWLEC 1086 and Innerwest 888 Pty Ltd v Canterbury 
Bankstown Council [2017] NSWLEC 1241).  
 
The applicant has submitted the following statement in support that the proposed 
modifications satisfy the provisions of Section 4.55(2) of the EP & A Act 1979.  
 

The proposed modification is made under Section 4.55(2) of the EP&A Act which 
provides that a consent authority may modify a development consent if “it is satisfied 
that the development to which the consent as modified relates is substantially the 
same development as the development for which consent was originally granted and 
before that consent as originally granted was modified (if at all)”.   

 
While there are many decisions in the Land and Environment Court relating to 
whether a proposed modification is substantially the same, it is important to note that 
North Shore Property Developments Pty Ltd v Lane Cove Council [2013] NSWLEC 
1140 identifies that finding satisfaction of s96(2)(a) is a jurisdictional fact which must 
be satisfied before an appalciation can be considered on its merits.  In Vacik Pty Ltd 
v Penrith City Council [1992] NSWLEC 8 the Court determined that the term 
“substantially” means “essentially or materially or having the same essence”. 

 
Consideration of whether the development is substantially the same requires both 
qualitative and quantitative comparison as espoused within Moto Projects (No 2) Pty 
Ltd v North Sydney Council [1999] NSW LEC 280.   

 
The comparative task does not merely involve a comparison of the physical features 
or components of the development as currently approved and modified where that 
comparative exercise is undertaken in some type of sterile vacuum.  Rather, the 
comparison involves appreiactes, qualitative, as well as quantitative, of the 
developments being compared in their proper contexts (including the circumstances 
in which the development consent was granted, (Bignold, J). 

 
Of particular relevance are two matters from 2018, which both involve the addition of 
a single storey to an approved mixed use building.  In both Trinvass Pty Ltd v City of 
Sydney Council [2018] NSWLEC 1691 and Ahmed Corp Pty Ltd v Fairfield City 



Council [2018] NSWLEC 1526 the Court held that each modification was found to be 
substantially the same.   

 
Quantitative assessment 
In terms of a quantitative assessment, the modification does not result in any major 
significant changes to the envelope of the approved building. 

 
The modification seeks to increase the density on the site to 2.3:1 (GFA of 28,589m²) 
however, the fundamental master planned layout, open space areas, siting and 
location of building envelopes remain unchanged.  This represents an increase of 
9.48% GFA from the original approval. 

 
While the building will provide an additional two levels to Building C, in our opinion 
this is not a significant material change and, in our view, on a quantitative 
assessment of the changes, the proposed devleopment is found to be substantially 
the same as the approved development. 

 
In Trinvass Pty Ltd v City of Sydney Council [2018] NSWLEC 1691 the modification 
sought to add an additional upper level to a 7 storey mixed use development and the 
Court held that, quanttively, the increase did not render the devleopment to not be 
substantially the same.   

  
Based on the above, we consider the modification to be substantially the same from 
a quantitative perspective. 

 
Qualitative assessment 
A qualitative assessment of the modification demonstrates that the essential 
elements of the building design, as approved will not be significantly altered. In 
addition, the relationship of the building to adjoining development will remain 
generally as approved aided by the increased upper level setbacks to Building C and 
additional façade articulation.  

 
The footprints of the buildings are generally unchanged and where minor 
adjustments are proposed, such as the recessed entrances of Buildings A – B and C 
– D, these are within the bounds of the approved concept application.  

 
It is considered the internal changes to the development will have a minor 
environmental impact with respect to surrounding land uses as it does not result in a 
change the essence of what has been previously been approved. The amendments 
are considered to be qualitatively the same development due to the modified building 
retaining the same use and the same building typology to the approved development.  

 
Overall, the amendments are not so large as to transform the development or render 
if something other than substantially the same development.  

 
As such, the modification does not require a new development application as the 
proposal is substantially the same as the approved development. The proposal does 
not seek to alter the type of uses anticipated on the site or significantly alter the 
intensity of activity. Accordingly, the modification is considered a 4.55(2) 

 
Comment:   
 
The proposed modifications would result in the following quantitative changes to the Concept 
Development Application: 
 



• 15.8% - 38.2% increase in units (36 to 87 additional units); 
• 9.5% increase in FSR (2,477m² increase in Gross Floor Area); 
• Increased building height of Building C by 4.5m (from 3 to 5 storeys); 
• An addition of 16 residential car parking spaces and reduction in 6 vistor car parking 

spaces;  
• Additional “apartment connectors” between Buildings A/B and D/E;  
• 2.4m reduction in building separation between Buildings A and B (from 10m to 7.6m); 
• 4% increase in communal open space area (to roof tops); and  
• 1% decrease in the provision of 2 hour solar access to 50% of the principal usable 

communal open space area between 9am and 3pm mid-winter.   
 

It is considered that a number of the quantitative changes above including the dwelling yield, 
building height for Building C and building separation relate to “essential components” to the 
originally approved concept development and formed the basis or circumstance from which 
development consent was granted.  Whilst the quantitative changes alone may be 
considered “substantially the same development”, these changes also compromise 
qualitative aspects of the originally approved concept application.  The plans approved under 
the original concept application demonstrated that qualitative measures such as design 
excellence and high quality built form outcomes could be achieved for the site for 228 units.  
As a result, it was considered that variations to the height standard under the LEP and 
variations to the DCP controls including storeys in height, front setbacks, upper level 
setbacks and façade lengths could be supported under the original application.   
 
A qualitative comparison between the approved and the modified development relies on the 
compatibility of the building within the local site context and the associated amenity impacts 
to the surrounding area.  The context of the site is determined by the controls that are 
applicable to the land under Part 9 Showground Station Precinct of the LEP and the Part D 
Section 19 Showground Station Precinct of the DCP, the physical characteristics of the 
locality (ie. topography and environmental factors), approved and envisaged future 
development in the vicinity of the site.  Specific reference is made to the zoning and height of 
building provided in Attachments 3 and 4.  A review of these factors can determine the site’s 
context which the currently approved concept application fits.   
 
The site is located at the interface of the R4 High Density and R3 Medium Density zone 
within the Showground Station Preinct.  The northern and eastern property boundary adjoins  
lower scale development which is envisaged for three storey terrace dwellings.  In its current 
approved form, the development provides an appropriate response to the context of the site 
with the approved Building C envelope comprising a three storey height limit with an 
encroachment to the required front setback controls under the DCP.  The two storey 
increase as a result of the proposed modifications is not considered reasonable as it does 
not provide a sensitive height transition to the interface as originally approved.  
 



 
Figure 1:  Additions (highlighted in red) proposed to originally approved Concept DA. 

 
The quantitative changes to the building envelopes from the proposed modification 
application will result in an intensification of the approved parameters for bulk and scale of 
the concept application when viewed from the Cadman Crescent (north) and Hughes 
Avenue frontages.   The addition of “apartment connectors’ between the buildings result in 
an exceedance to the maximum 65m building length control under the DCP.  This results in 
the potential for future built form that will be overwhelming in bulk and scale and do not allow 
for view corridors between building towers.  Refer to Section 6 for further discussion 
regarding the non-compliance.  Notwithstanding the “apartment connectors”, the building 
separation between the northern buildings (Building A and B) has been reduced from 10m to 
7.6m and will result in the provision of less solar access to the central communal open space 
area.  It is noted that the Design Review Panel attributed the success of the original concept 
application to the high level of amenity provided to the central communal open space area.  
The DRP notes that “the central communal open space is pivotal to the success of the 
originally approved concept application and the proposed bridging elements reduces visual 
connectivity into and out of the courtyard space”.   
 
Further, the quantitative changes to the building envelopes compromise the environmental 
amenity of the development.  The submitted shadow diagrams indicate that an increase in 
overshadowing would occur to the central communal open space of the development 
between 11am to 2pm during mid winter and additional overshadowing would occur along 
the frontages of future terrace dwellings along Cadman Crescent (east) between 1pm – 3pm 
during mid winter.  Refer Attachment 16.  
 
It is acknowledged that some of the quantitative changes proposed such as minor changes 
to the building envelopes, a minor increase to the overall communal open space area or 
increase in carparking/traffic generation are not be considered significant enough such that 
the development could be considered not substantially the same. However, when 
considered in qualitative terms, with respect to the impacts of the proposed density, height 
and bulk and scale on the character of the area and having regard to the site’s location 
adjoining a lower R3 Medium Density Residential zone,  the proposed modifications do not 
provide an appropriate response, nor contribution to the site’s context. The bulk and scale 



generated by the additional yield, height and “apartment connectors” change essential 
elements and the “essence” of the development such that it is not considered to be 
substantially the same.  
 
The proposed modified Concept Development Application differs, both quantitatively and 
qualitatively, from the original approved development.  These differences result in the 
proposed modified development not being substantially the same as the originally approved 
development and therefore is not supported pursuant to Section 4.55 of the Environmental 
Planning and Assessment Act, 1979.  
 
2. State Environmental Planning Policy (State and Regional Development) 2011 
 
Part 4 and Schedule 7 of SEPP (State and Regional Development) 2011 provides the 
following referral requirements to the SCCPP:- 
 
• General development that has a capital investment value of more than $30 million. 
 
The Development Application had a Capital Investment Value of $80,528,682.  
 
Clause 123BA(2) of the Environmental Planning and Assessment Regulation 2000 states 
that “A council is not to determine, on behalf of a regional panel, an application to modify a 
development consent under section 4.55(2) of the Act if the application is of a kind specified 
in the Instruction on Functions Exercisable by Council on Behalf of Sydney District or 
Regional Planning Panels—Applications to Modify Development Consents published on the 
NSW planning portal on 30 June 2020.”  
 
The instruction states: 
 
“A council is not to determine an application under section 4.55(2) of the Act to modify a 
development consent granted by a regional panel if the application:  
 
• proposes amendments to a condition of development consent recommended in the 

council assessment report but which was amended by the panel, or  
• proposes amendments to a condition of development consent that was not included in 

the council assessment report but which was added by the panel, or  
• meets the criteria relating to conflict of interest, contentious development or departure 

from development standards set out in Schedule 1 to this instruction.  
 
Note: Clause 123BA of the Regulation requires councils to determine all other applications 
for the modification of development consents under section 4.55(2) of the Act, as well as 
applications for the modification of development consents under section 4.55(1) and section 
4.55(1A) of the Act.  
 
This instruction takes effect on 1 August 2020 and applies to applications to modify 
development consents made but not determined before 1 August 2020.” 
 
The subject 4.55(2) modification proposes amendments to condition 3 which is a condition of 
development consent recommended in the council assessment report but which was 
amended by the Panel, and is therefore required to be referred back to the Panel for 
determination. 
  



3. SEPP No. 55 – Remediation of Land 
 
This Policy aims to promote the remediation of contaminated land for the purpose of 
reducing the risk of harm to human health or any other aspects of the environment. 
 
Clause 7 of the SEPP states: 
 
1) A consent authority must not consent to the carrying out of any development on land 
unless: 
 
it has considered whether the land is contaminated, and 
 
if the land is contaminated, it is satisfied that the land is suitable in its contaminated state (or 
will be suitable, after remediation) for the purpose for which the development is proposed to 
be carried out, and  
 
if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.  
 
Comment: 
 
The site has been used for residential purposes and is unlikely to be contaminated however 
a Preliminary Site Investigation prepared by Douglas Partners, Document Number 
R.001.Rev 1 Project Number 86559.01 dated 17 January 2019 was submitted with the 
original Development Application.   The investigation identified that filling, hazardous building 
materials in previous structures and market garden usage could be potential sources of 
contamination for the site, however the potential for resultant significant contamination is 
low.  In this regard, condition 5 was recommended in the original Development Consent that 
any future built form Development Applications will require the submission of a further Phase 
1 Contamination Report including soil sampling, further assessment of past land uses 
including later historical aerial photographs, historical land tiles and Safe Work NSW records 
and a more thorough site walkover be undertaken to confirm (or otherwise) that there is an 
absence of contamination. In addition, a hazardous building materials survey is to be 
conducted prior to demolition works.   
 
In this regard, it is considered that the development satisfies the provisions of SEPP 55. 
 
4. Compliance with The Hills Local Environmental Plan (LEP) 2019 
 
a.  Permissibility 
The subject site is zoned R4 High Density Residential under the LEP. The proposed 
modification application seeks to modify a Concept Development Application for a residential 
flat building development. In this regard, the land use of a “Residential flat building” remain 
permissible with consent under the provision of the LEP. 
 
b.  Zone Objectives 
The objectives of the R4 High Density Residential zone are: 
 

• To provide for the housing needs of the community within a high density residential 
environment. 

• To provide a variety of housing types within a high density residential environment. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 



• To encourage high density residential development in locations that are close to 
population centres and public transport routes. 

 
The proposal is consistent with the stated objectives of the zone, in that the proposal will 
provide for housing needs of the community, and provide a variety of housing types within a 
high density residential environment. As such, the proposal is satisfactory in respect to the 
LEP objectives. 
 
c. Development Standards 
The following addresses the relevant principal development standards of the LEP: 
 
CLAUSE REQUIRED PROVIDED COMPLIES 
4.3 Height of 
Buildings 

21 metres  
 
 

Building A 7 storeys 
(23.6m) -  Unchanged  
Building B 7 storeys 
(23.15m) -  
Unchanged 
Building C 5 storeys 
(19.3m) – increase of 
2 storeys or 4.8m 
Building D 7 storeys 
(23.8m) -  Unchanged 
Building E 7 storeys 
(22.69m) -  
Unchanged 

No, however 
variations approved 
for Buildings A, B, D 
and E under the 
original 
development 
consent.  The only 
change relates to 
Building C which 
complies with the 
standard.    

4.4 Floor Space 
Ratio 

1.6:1  
 
 

N/A N/A.  The proposal 
seeks to utilise the 
‘incentive’ floor 
space ratio 
provision under 
Clause 9.7 of the 
LEP.   

9.1 Minimum Lot 
Sizes for 
Residential Flat 
Buildings  

Residential flat building 
with a height of 11 
metres of more – R4 
High Density 
Residential – 3,600m2 

12,403.8m² N/A.  No change 
proposed.   

9.2 Site Area of 
Proposed 
Development 
includes 
dedicated land 

Road dedication 
included as part of the 
site area for the 
purpose of calculating 
FSR.   

Land dedication area 
of approximately 
530m² included in 
FSR calculation. 

Yes.   

9.3 Minimum 
Building Setbacks 

Front Building Setbacks 
to be equal to, or 
greater than, the 
distances shown for the 
land on the Building 
Setbacks Map .   

Cadman Cres and 
Hughes Avenue are 
not identified with 
front setbacks in the 
mapping instrument.   
 

N/A.  



9.7 Residential 
development 
yield on certain 
land 

If the development is 
on a lot that has an 
area of 10,000m² within 
the Showground 
Precinct and provides 
the following apartment 
mix, diversity and 
parking type, an 
incentive Floor Space 
Ratio of 2.3:1 can be 
applied as identified on 
the FSR mapping 
instrument.   
 
Apartment Mix:  
One bedroom dwellings 
(max. 25%) 
 
Three or more bedroom 
dwellings (min. 20%) 
 
Apartment Diversity: 
≥40% min. internal floor 
area of 2 bedroom 
dwellings is 110m² 
≥40% min. internal floor 
area of 3 bedroom 
dwellings is 135m²  
 
Parking Type: 
1 space per dwelling 
and 1 space per 5 units 

Site Area:   
12,403.8m²  
 
 
Proposed FSR 
2.3:1  
(28,589m² GFA)  
 
 
 
 
 
 
 
 
66 (25%) 1 bedroom 
units 
 
53 (20%) 3 bedroom 
or more units 
 
 
40% (2 bedroom at 
least 110m²) 
 
45% (3 bedrooms at 
least 135m²) 
 
 
 
317 spaces required.  
317 spaces provided.   

Yes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

9.8 Maximum 
Number of 
Dwellings 

Development Consent 
must not be granted to 
development that 
results in more than 
5,000 dwellings on land 
within the Showground 
Precinct 

228 units approved 
under the original 
Development 
Application.  264 units 
proposed under 
subject application.  
Therefore an 
additional 36 units 
proposed.   
The total number of 
dwellings approved 
within the 
Showground Precinct 
is 3,433 dwellings.  
Approval of the 
subject application 
would result in 3,469 
dwellings within the 
Showground Precinct.   

Yes. 

 
  



i. Design Excellence 
 
Clause 9.5 of the LEP specifies an objective to deliver the highest standard of architectural 
urban and landscape design and applies to development within the Showground Station 
Precinct. The Clause also prescribes that development consent must not be granted to 
development to which this clause applies unless the consent authority considers that the 
development exhibits design excellence.  In considering whether the development exhibits 
design excellence, the consent authority must have regard to the following matters: 
 
 (a)  whether a high standard of architectural design, materials and detailing appropriate to 
the building type and location will be achieved, 
(b)  whether the form, arrangement and external appearance of the development will 
improve the quality and amenity of the public domain, 
(c)  whether the development detrimentally impacts on view corridors, 
(d)  whether the development detrimentally impacts on any land protected by solar access 
controls established in the development control plan referred to in clause 9.4, 
(e)  the requirements of the development control plan referred to in clause 9.4, 
(f)  how the development addresses the following matters: 

(i)  the suitability of the land for development, 
(ii)  existing and proposed uses and use mix, 
(iii)  heritage issues and streetscape constraints, 
(iv)  the relationship of the development with other development (existing or 
proposed) on the same site or on neighbouring sites in terms of separation, setbacks, 
amenity and urban form, 
(v)  bulk, massing and modulation of buildings, 
(vi)  street frontage heights, 
(vii)  environmental impacts such as sustainable design, overshadowing, wind and 
reflectivity, 
(viii)  the achievement of the principles of ecologically sustainable development, 
(ix)  pedestrian, cycle, vehicular and service access, circulation and requirements, 
(x)  the impact on, and any proposed improvements to, the public domain, 
(xi)  the impact on any special character area, 
(xii)  achieving appropriate interfaces at ground level between the building and the 
public domain, 
(xiii)  excellence and integration of landscape design. 

  
(5)  In addition, development consent must not be granted to development to which this 
clause applies unless— 
(a)  if the development is in respect of a building that is, or will be, higher than 21 metres or 6 
storeys — 

(i)  a design review panel reviews the development, and 
(ii)  the consent authority takes into account the findings of the design review panel. 

 
Comment: 
The design excellence of the original Concept Development Application was considered by 
the Design Review Panel (DRP) on two occasions.  After substantial modifications to the 
original application, at its second meeting, the DRP offered qualified support of the concept 
master plan subject to retaining the upper level setbacks to each of the development block 
facades, providing fine grain and architectural diversity, not reducing the dimensions of the 
central communal open space and keeping the extensive deep soil planting and existing 
trees, and design of effective and ‘green’ street frontages.   
 
The design excellence of the subject application was considered at two DRP meetings held 
on 28 October 2020 and 23 June 2021.  The meeting minutes of the DRP are included at 



Attachment 19.  On both occasions, the DRP concluded that the  proposed modifications do 
not satisfy the requirements of design excellence. 
 
The DRP concerns raised at the first review for the subject application are summarised 
below: 
 

• Design Quality 
The proposed amendments reduces the design quality and compromises its 
contribution to the future surrounding context. 
 

• Bulk and Scale 
The extent of modification and increase in bulk and scale is so substantial that the 
changes have significant adverse impacts on the approved overall design quality of 
the development.  The proposed amendments results in an increase in height and 
scale that is considered to be detrimental to the building design.  In particular the 
linking elements of Buildings A and B and C to D result in building lengths that are 
not compliant with the DCP, excessive for the precinct and are not in keeping with 
the envisaged future character.   
 

• Site Coverage/Landscaped Open Space 
Whilst the quantum of open space provided has numerically increased, the internal 
open space is compromised by the excessive building lengths and unreleneting 
sheer walls of built form addressing the internal common open space.     
 

• Density 
The Panel is concerned about the rationale and intent of the applicant seeking 
consent for a theoretical upper limit of 315 dwellings, yet the drawings only show 
schematic plans for 264 dwellings.  The Panel is not satisfied with the applicant’s 
explanation that 315 dwellings is the site’s potential.  The submitted plans provide no 
evidence of how the increased number of apartments can comply with the incentive 
FSR provisions for larger dwellings.  The increase in density proposed results in the 
development losing the qualities the Panel was supportive of previously.    
 

• Setbacks 
The Panel considered the non-compliance in DCP setback controls for the original 
Concept Application to be reasonable given the scheme’s specific configuration and 
massing, however the proposed changes are so extensive that previously supported 
street setback non-compliance should not automatically apply to a modified scheme.  
The Panel supported the setback non-compliance to the controls for the original 
application as the development proposal provided a sensitive interface to the 
adjacent 3 storey medium density residential zone to the south of the development 
and landscaped open spaces between all building blocks.  The changes to the scale 
and massing of the development generate a different relationship to the streets and 
the Panel considers that compliant 7.5m streets setbacks should be required along 
all street interfaces for the subject proposal.     
 

• Landscape Design 
The central communal open space is pivotal to the success of the originally approved 
concept application.  The proposed bridging elements reduces visual connectivity 
into and out of the courtyard space.   

 
The DRP made the following recommendations: 
 

• Revise the building envelopes to comply with the height standard for all buildings. 



 
• Revise the building envelopes to comply with the 7.5m street setbacks under the 

DCP. 
 

• Revise the building envelopes to comply with the maximum building lengths required 
under the DCP.   
 

The Applicant requested a review of amended concept sketches by the DRP without the 
formal lodgement of amended plans for the application.  A presentation at a further Design 
Review Panel meeting held on 23 June 2021 included the deletion of 6 units from the 
previous plans as lodged, resulting in a maximum of 258 dwellings.  The “apartment 
connectors” were proposed to be deleted.  The presentation also provided a comparison of 
the proposal with the originally approved application.   
 
Notwithstanding, the DRP again concluded that it does not support the proposed 
amendments to the originally approved Concept Development Application as the revised 
scheme does not satisfy the requirements of design excellence.  Further comment and 
concerns raised by the DRP are summarised below: 
 

• The original concept provided a distinctive and singular approach to the site, which in 
its view warranted some concession to certain planning controls that in typical 
circumstances would require numeric compliance, however the proposed 
modification application now amends the original proposal by seeking provision of 
increased building envelopes while keeping the concessions to primary and 
secondary setbacks and variations in height that were initially supported by the 
Panel. 
 

• If the current amended proposal had been submitted with the original Development 
Application, the non-compliances with setback and height controls that guide future 
precinct character and built form outcomes would not have been supported. 

 
• The deletion of the proposed bridging elements between buildings A/B and D/E is 

supported.   
 

• The Panel acknowledges that the proposed amendment to Building C is compliant 
with the height control, however it considers this change to have significant impact on 
the quality and character of the central courtyard space and surrounding public 
domain, by diminishing the design clarity of the transition to the lower density zone to 
the south.  The increase in height also impacts the Cadman Crescent East street 
frontage, particularly considering a reduced setback has been provided to this street 
edge. 

 
• The Panel considers that the increase in yield adversely impacts upon the previously 

supported and approved design quality of the scheme, as a consequence of the 
increase in height of Building C and resultant increase in overall bulk and scale of the 
development.   

 
• The drawings do not clearly explain the relationship of apartment ground levels along 

Cadman Crescent East with existing footpath levels.  The inclusion of subterranean 
apartments creates poor residential amenity.   

 
The following further recommendations were also made by the DRP: 
 

• The bridging elements between buildings be deleted on the submitted drawings. 



• The dimensions and deep soil provision of the central courtyard are retained. 
 

• That any “upper limit” of dwelling yield be made consistent with the number of 
apartments shown on the drawings. 

 
• That the presented scheme is further revised to either comply with all relevant built 

form controls in the DCP ie. street setbacks, building separation, building length and 
height or the building form of Building C is revised to be consistent with the heights 
and design intent of the approved original concept application.   

 
The Applicant has not submitted amended plans for the application and the concerns raised 
by the Design Review Panel have not been satisfactorily addressed.  In taking into account 
the findings of the Design Review Panel, it is considered that the proposal does not exhibit 
design excellence in accordance with Clause 9.5 of the LEP.   
 
5. Compliance with SEPP No. 65 – Design Quality of Residential Apartment 

Development 
 
The proposal has been reviewed under the provisions of SEPP 65 and the Apartment 
Design Guide.  
 
A Design Verification Statement was prepared by Brian Meyerson, registration number 4907 
of MHN Design Union.    
 
a. Design Quality Principles  
An assessment against the relevant design quality principles contained within SEPP 65 is 
provided below;  
 
Principle 1: Context and neighbourhood character 
The proposal is not compatible with the desired context and neighbourhood character of the 
Showground Station precinct.  The future desired character for residential areas within the 
precinct are focused highly on an appropriate scale and an attractive environment for 
pedestrians.  The Design Review Panel has considered the application and has concluded 
that the proposal does not exhibit design excellence.  The concerns raised by the DRP have 
not been satisfactorily addressed.  It is considered that the amended proposal will not 
provide for built forms that would be appropriate in scale or an attractive streetscape 
presentation and landscaped setting as envisaged for the precinct.  In this regard, the 
proposal is not compatible with the desired neighbourhood character of the Showground 
Station precinct.   
 
Principle 2: Built form and scale  
The proposal does not satisfy the provisions under Clause 9.5 Design Excellence of the LEP 
and results in a further variations to the solar access requirements for communal open space 
design criteria under the Apartment Design Guide and building length control under the 
DCP.  In this regard, approval of this application would result in future built form that would 
be considered excessive in bulk and scale and would have a negative impact on the 
approved developments relationship with the public domain. The interface between the 
development and the future built forms on adjoining sites have not been appropriately 
considered and would not provide an appealing scale to pedestrians or ensure a high level 
of amenity is provided. In particular, a sensitive transition between the high density and 
medium density zones approved under the original application will not be maintained.   
  



Principle 3: Density 
The subject proposal provides for 264 dwellings on the site which is an increase of 36 
dwellings. When the original concept application was lodged, the applicant initially sought 
consent for 255 units however reduced the dwelling yield and height of the built form to 
ensure the proposal met design excellence.  The original application was approved on this 
basis.  The subject application seeks to modify the approved concept application to further 
increase the density for the site.  The proposal has not demonstrated compliance with the 
provision of design excellence under the LEP.  In this regard, whilst the proposal achieves 
technical compliance to the incentive FSR provisions under Clause 9.7 of the LEP,  the 
application does not satisfy the provisions of Clause 9.5 Design Excellence and is not 
considered appropriate for the site.   
 
Principle 4: Sustainability 
The assessment under this design quality priniciple remains unchanged from the original 
application.  The diagrams provided indicate that the design could achieve natural ventilation 
and solar access as required by the Apartment Design Guide for 264 dwellings.  
 
Principle 5: Landscape 
Whilst deep soil diagrams have been submitted with the application, an amended concept 
landscape plan has not been provided.  In this regard, the assessment under this design 
quality priniciple remains unchanged from the original application.   
 
Principle 6: Amenity 
The proposed modifications do not demonstrate that future building design could be 
developed to provide for appropriate amenity of the occupants as well as the public domain. 
Whilst the proposal includes diagrams that demonstrate that the proposal would achieve the 
requirements of solar access, natural ventilation in accordance with the Apartment Design 
Guide, the modifications result in an increase in overshadowing to the central communal 
open space area on the subject site as well as within the frontage of future terrace dwellings 
along Cadman Crescent East.  In addition, the matters raised by the Design Review Panel 
have not been adequately addressed and the proposal does not satisfy the provisions under 
Clause 9.5 of the LEP.   
 
Principle 7: Safety 
The assessment under this design quality priniciple remains unchanged from the original 
application.   
 
Principle 8: Housing diversity and social interaction 
The assessment under this design quality priniciple remains unchanged from the original 
application.   
 
Principle 9: Aesthetic 
The assessment under this design quality priniciple remains unchanged from the original 
application.  All future built form applications will address the aesthetics principle. 
 
b. Apartment Design Guide 
 
In accordance with Clause 30(2) of SEPP 65, a consent authority in determining a 
Development Application for a residential flat building is to take into consideration the 
Apartment Design Guide. The following table is an assessment of the proposal against the 
Design Criteria provided in the Apartment Design Guide. 
  



Clause Design Criteria Compliance 
 

Siting 
Communal 
open space 

25% of the site, with 50% of 
the principal usable part of 
the communal open space 
area achieving a minimum of 
50% direct sunlight for 2 
hours midwinter. 

No.   
39% (4930m²) of the development site 
area is proposed for communal open 
space on the ground floor and roof tops.  
The principal usable part of the communal 
open space area is considered to be the 
central ground floor communal courtyard.  
The modifications result in additional 
shadow cast from 11am – 2pm during 
midwinter and do not achieve the required 
50% direct sunlight for 2 hours during 
midwinter.  Refer to discussion below.   

Deep Soil Zone 7% of site area. On some 
sites it may be possible to 
provide a larger deep soil 
zone, being 10% for sites 
with an area of 650-1500m2 
and 15% for sites greater 
than 1500m2. 

Yes. 
No change proposed to approved deep 
soil zones.  Approximately 38% of the 
development site area is capable of being 
defined as deep soil zones as defined 
within the ADG.   

Separation For habitable rooms, 12m 
(6m to boundary) for 4 
storeys, 18m (9m to 
boundary) for 5-8 storeys and 
24m (12m to boundary) for 
9+ storeys 

Yes. 
The proposal includes “apartment 
connectors” for Level 2 – 6 between 
Buildings A/B and D/E.  The indicative 
floor plans demonstrate that the building 
separation distances could be achieved as 
internal blank walls are proposed.   

Car parking Car parking to be provided 
based on proximity to public 
transport in metropolitan 
Sydney. For sites within 
800m of a railway station or 
light rail stop, the parking is 
required to be in accordance 
with the RMS Guide to Traffic 
Generating Development 
which is: 
 
Metropolitan Sub-Regional 
Centres: 
 
0.6 spaces per 1 bedroom 
unit. 39.6 
0.9 spaces per 2 bedroom 
unit. 130.5 
1.40 spaces per 3 bedroom 
unit. 74.2 
1 space per 5 units (visitor 
parking). 52.8 

Yes. 
The site is located within 800m of the 
Showground Station. Therefore, 297.1 car 
spaces required.  317 car spaces 
provided.  
  

Designing the Building 
Solar and 
daylight access 

1. Living and private open 
spaces of at least 70% of 

Yes.  
The proposed development is capable of  



apartments are to receive a 
minimum of 2 hours direct 
sunlight between 9am and 
3pm midwinter. 
 
2. A maximum of 15% of 
apartments in a building 
receive no direct sunlight 
between 9 am and 3 pm at 
mid-winter. 

achieving two hours solar access for 
70.45% (186 of 264) of apartments 
between 9am and 3.00pm midwinter.  
 
 
Yes.   
The proposal demonstrates that 10.6% (28 
of 264) of apartments will not receive any 
solar access between 9.00 am and 3.00 
pm midwinter.   
 

Natural 
ventilation 

1. At least 60% of units are to 
be naturally cross ventilated 
in the first 9 storeys of a 
building. For buildings at 10 
storeys or greater, the 
building is only deemed to be 
cross ventilated if the 
balconies cannot be fully 
enclosed. 

Yes. 
A total of 68% (180 of 264) of units are 
capable of achieving the cross ventilation 
requirements. 
 
 
 

Apartment size  Apartments are required to 
have the following internal 
size: 
 
Studio – 35m2 
1 bedroom – 50m2 
2 bedroom – 70m2 
3 bedroom – 90m2 
 
The minimum internal areas 
include only one bathroom. 
Additional bathrooms 
increase the minimum 
internal areas by 5m2 each. 
 
A fourth bedroom and further 
additional bedrooms increase 
the minimum internal area by 
12m2 each. 

Yes. 
The proposal is capable of achieving 
compliance.   
 
 
  

Apartment mix A variety of apartment types 
is to be provided and is to 
include flexible apartment 
configurations to support 
diverse household types and 
stages of life. 

Yes.  The proposal is capable of achieving 
the apartment mix in accordance with 
Clause 9.7 of The Hills LEP 2019. 

 
a. Communal Open Space  
 
The Apartment Design Guide requires that developments achieve a minimum of 50% direct 
sunlight to the principal usable part of the communal open space for a minimum of 2 hours 
between 9 am and 3 pm on 21 June. It is considered that the principal useable part of the 
communal open space is the centrally located courtyard at ground level. The principal 
useable part of the ground floor communal open space will receive the following solar 
access: 



 
Time Percentage of Solar Access  

 
9am 0% 
10am 1% 
11am 16% 
12pm 23% 
1pm 26% 
2pm 50% 
3pm 25% 
 
Accordingly, the proposal does not meet the requirements of the Apartment Design Guide.  
The Applicant has provided the following justification in support of the variation: 
 
Due to the configuration of the approved envelopes and island nature of the site, the 
proposal has provided additional rooftop communal areas to maximise solar access more 
evenly across the development.  If we consider a combination of ground and rooftop 
communal open space areas, the development provides 2,819.31m² or 51% of communal 
open space as achieving the minimum 2 hours solar. 
 
Comment:   
 
The originally approved concept application demonstrated that at least 2 hours of solar 
access would be provided to the principal usable part of the ground floor communal open 
space during midwinter.  The proposed modification includes “apartment connectors” and a 
reduced building separation from 10m to 7.6m between northern buildings A and B which 
reduces the solar access provided for the ground level central communal open space area.  
It is noted that the high level of amenity provided to the ground level central communal open 
space was an essential component to the approved concept development.  Whilst additional 
rooftop communal open space areas are proposed above the “apartment connectors” 
between Buildings A and B (area of 99.33m²), C and D (area of 134.66m²) and above the 
sixth storey of Building B (area of 267m²), these are not large enough to provide adequate 
space for informal recreational and outdoor activities including play facilities for 264 
dwellings.  The combined rooftop communal open space area is 1,139m² which equates to 
9.2% of the total site area and would need to be substantially increased to provide for 
sufficient residential amenity for future occupants of the site.     
 
It is considered that the proposed modification application compromises the amenity of the 
well designed ground level communal open space approved under the original application.  
The amendments to the building envelopes would result in insufficient outdoor recreation 
opportunities for residents and diminishes valuable “breathing space” between apartment 
buildings.  In this regard, the proposed modification application is not supported with regard 
to insufficient solar access and amenity provided to the principal usable communal open 
space.   
 
6. Compliance with The Hills DCP 2012 
 
The proposed modification has been assessed against the following provisions of The Hills 
Development Control Plan: 

• Part D Section 19 Showground Station Precinct, 
• Part B Section 5 Residential Flat Buildings,  
• Part C Section 1 Parking and  
• Part C Section 3 Landscaping.   

 



The proposed development achieves compliance with the relevant requirements of the 
development controls with the exception of the following: 
 
DEVELOPMENT 
CONTROL 

THDCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Front Setbacks  7.5m front setback from the 
existing property boundary to 
Cadman Crescent and 
Hughes Ave.  Balconies shall 
not protrude into the setback 
areas. 
 
4m upper level setback for 
storeys above the 4th storey 

6m - Cadman 
Crescent east and 
north 
6.5m - Hughes Avenue 
 
 
3m - Cadman 
Crescent east and 
north and Hughes 
Avenue  

No. Refer to 
discussion 
below. 

Façade and 
Building length 

On road reserves less than 
20m in width, the length of 
the façade shall not exceed 
40m. 
 
 
Buildings are to have a 
maximum length of 65m. 
Where a building has a 
length greater than 30m it is 
to be separated into at least 
two parts by a significant 
recess or projection. 
 

Cadman Crescent and 
Hughes Ave are both 
local roads with a road 
reserve of 17m in 
width.   
 
The proposed façade 
and building lengths 
are:  
Building A/B – 107.5m 
Building C – 50m 
Building D/E – 106m 
 

No.  Refer to 
discussion 
below. 

 
The approved development achieved compliance with the relevant requirements of The Hills 
Development Control Plan except for site specific Showground Precinct controls relating to 
the structure plan, front and upper level setbacks and maximum façade/building length.  As 
the original application demonstrated that the provisions of design excellence were met, 
these variations were supported.  The proposed modification does not satisfy the provisions 
under Clause 9.5 Design Excellence and seeks further variations to the building length 
control.  Whilst a variation to front setbacks were supported under the original application, 
the subject proposal seeks to increase the height and bulk and scale of the building 
envelopes.  The variations to the building length and front setback controls are discussed 
below.    
 
a. Building Lengths 
The DCP requires that buildings are to have a maximum length of 65m. Where a building 
has a length greater than 30m it is to be separated into at least two parts by a significant 
recess or projection.  The proposed modification includes “apartment connectors” between 
Buildings A/B and D/E resulting in maximum building lengths of 107.6m and 106m 
respectively. 
 



 
Figure 2: Proposed Building Lengths, Separation and Setbacks 

 
The DCP provides the following objective relating to the control: 

• To ensure development creates a positive streetscape and achieves a high quality 
architectural design. 

 
Comment: 
It is acknowledged that the proposed modifications relate to a concept development 
application with indicative building envelopes and no built form is proposed as part of the 
application.  It is noted that whilst the original application did not comply with the maximum 
40m façade lengths required under the DCP, however the application was approved with the 
following compliant maximum building lengths:   
 
Building A 41m  
Building B 57m  
Building C 50m  
Building D 49m 
Building E 45m 
 



 
Figure 3:  Approved Building Lengths, Separation and Setbacks 

 
The variation to façade lengths was supported as it was envisaged that subsequent built 
form Development Applications would include significant recesses and projections detailing 
sufficient articulation to break up the building mass.   
 
The “apartment connectors” and reduced internal building separation between Buildings A/B 
and D/E would result in built form outcomes that are not consistent with the desired positive 
streetscape and high quality architectural design envisaged for the Showground Precinct.  In 
particular, the Design Review Panel has noted the following: 
 

“The proposed amendments results in an increase in height and scale that is 
considered to be detrimental to the building design.  In particular the linking elements 
of Buildings A and B and C to D result in building lengths that are not compliant with 
the DCP, excessive for the precinct and are not in keeping with the envisaged future 
character”.   

 
Whilst it is acknowledged that the Applicant has indicated that these “apartment connectors” 
could be deleted at the second Design Review Panel meeting, amended plans were not 
lodged with the subject application.  In this regard, the proposal has not been amended to 



exhibit design excellence and the concept proposal has not demonstrated the potential to 
achieve high-quality built form design outcomes (refer Section 4c).   
 
The proposal does not meet the intent of the control and the variation is not supported.   
 
b. Setbacks 
The DCP requires that buildings are to provide a 7.5m front setback to Cadman Crescent 
and Hughes Ave and an upper level setback of 4m behind the building line for four storeys 
and above.  The approved and modified proposal provides for a 6m front setback and 3m 
upper level setback to Cadman Crescent east and north and a 6.5m front setback and 3m 
upper level setback to Hughes Avenue. 

 
The DCP provides the following objectives relating to the Building Setbacks control: 
 

• To provide strong definition to the public domain and create a consistent streetscape.  
• To set taller building elements back from the street to reduce building scale and bulk 

and enable adequate sunlight access to the public domain.  
• To provide articulation zones to complement building mass and emphasise key 

design elements such as entrance points and respond to environmental conditions 
including solar access, noise, privacy and views.  

• To ensure adequate separation between buildings on different sites to alleviate 
amenity impacts, including privacy, daylight access, acoustic control and natural 
ventilation.  

 
Comment: 
The original concept application was approved with a variation to the front and upper floor of 
the building envelopes of block A, B and C which encroach within the Cadman Crescent 
East and North front setback by 1.5m and 1m respectively resulting in a front setback of 6m 
and upper floor setback of 3m.   
 
The minor reduction to the 7.5m street setback control on Cadman Crescent was supported, 
due to the lower adjacent heights and density, the irregular shape of the site, and the 
adverse impact on the internal communal open space.  It was assessed that the reduced 
front setbacks were more commensurate with the interface between the differing R4/R3 
residential density zones given the maximum three storey height of Building C.  It was 
considered that this building envelope would provide for future built form that has the 
potential to provide strong definition to the public domain and create a consistent 
streetscape.   
 
The subject application seeks to increase the building lengths of Buildings A/B and D/E and 
height of Building C from three storeys to five storeys.  As discussed under Section 3 above, 
the Design Review Panel considered the non-compliance in DCP setback controls for the 
original concept application to be reasonable given the scheme’s specific configuration and 
massing and noted that the proposal provided a sensitive interface to the adjacent three 
storey medium density residential zone to the south east of the development and high quality 
landscaped open spaces between all building blocks.  As a result, the changes to the scale 
and massing of the development generate a different relationship to the streets and the 
Design Review Panel considers that compliant 7.5m streets setbacks should be required 
along all street interfaces for the subject proposal.  The modified proposal increases the bulk 
and scale of the development, does not demonstrate that a consistent streetscape is 
provided and results in additional overshadowing to the public domain and frontages for 
future terrace housing along Cadman Crescent East.   
 
The proposed modification does not meet the intent of the control and the variation to the 
front setbacks is not supported.   



 
7. Issues Raised in Submissions 

ISSUE/OBJECTION COMMENT 
Density 
The developer is trying to have “another 
bite of the cherry” after his first proposal 
was accepted at the expense of local 
residents who have lived in this street for 
over 30 years. The developer is desperate 
to increase density to maximise his dollar 
return by increasing heights and the 
number of units allowed.  The height 
increase should not be approved it does not 
meet concerns of local residents and the 
developer already has had ample 
opportunity to produce a workable 
development. Some times local residents 
concerned should be considered. 

The original application was assessed under 
the matters of consideration required under 
Section 4.15 of the Environmental Planning 
and Assessment Act 1979.  The SCCPP 
approved the original application with a 
maximum dwelling cap of 228 units and a 
maximum FSR of 2.1:1 for the site which was 
considered suitable and compliant with the 
relevant standards under the LEP, SEPP 65 
and relevant DCP controls.  All submissions 
received following the notification periods for 
the original application were considered and 
addressed in the body of the Council 
assessment report.   
 
The increase in FSR and yield proposed 
under the subject modification application is 
not supported.  The application is 
recommended for refusal.   

Height 
The height increase should not be 
approved as it does not meet concerns of 
local residents and the developer already 
has had ample opportunity to produce a 
workable development. Some times local 
residents concerned should be considered. 

The application proposes to increase Building 
C from a height of 3 storeys (14.8m) to 5 
storeys (19.3m).  Whilst this complies with  
the maximum height standard of 21m 
permitted under the LEP,  the proposal does 
not meet Clause 9.5 Design Excellence 
under the LEP and is not supported.  The 
application is recommended for refusal.   

 
8.  Internal Referrals 
 
The application was referred to following sections of Council: 
 

• Engineering 
• Tree Management  

 
Engineering 
Additional information was requested on 11 August 2020 regarding the submission of swept 
paths to ensure vehicle turn movements are satisfactory and clarification was sought 
regarding the number of dwellings and bedrooms proposed.  Whilst the Applicant has 
presented a revised scheme to the Design Review Panel on 23 June 2021 regarding a 
scheme for 258 dwellings, amended plans have not been submitted with the application.  In 
this regard, insufficient information has been provided to make a proper assessment of the 
application.  The application is recommended for refusal.     
 
Tree Management 
Council’s Landscape Assessment Officer has indicated that no amended Concept 
Landscape Plan has been provided as part of the application.  It is noted that the proposed 
modification is for a concept application and indicative communal open space areas and 
deep soil zones have been included as part of the application.  In this regard, additional 
information is not required to make a complete assessment of the application.   
 



CONCLUSION 
The Application has been assessed against the relevant heads of consideration under 
Section 4.15 and 4.55(2) of the Environmental Planning and Assessment Act, 1979, SEPP 
65 – Design Quality of Residential Apartment Buildings, The Hills Local Environmental Plan 
2019 and The Hills Development Control Plan 2012 and is considered unsatisfactory. 
 
The proposal is not considered to be substantially the same development in that proposed 
modified Concept Development Application differs, both quantitatively and qualitatively, from 
the original approved development.  The proposed modification seeks to amend essential 
components to the approved concept Development Application including an increase to the 
approved dwelling yield from 228 units to 264 units.  The application is not supported 
pursuant to Section 4.55 of the Environmental Planning and Assessment Act, 1979. 
 
Further variations to the Apartment Design Guide have been identified with regard to solar 
access to usable principal communal open space.  Variations to the DCP control have also 
been identified regarding building length and front setbacks.   
 
In taking account the findings of the Design Review Panel, it is considered that the proposal 
does not exhibit design excellence and is inconsistent with the desired future character of 
the Showground Station Precinct.   
 
One submission was received following the notification period.  The concerns raised 
regarding density and height have not been satisfactorily addressed.   
 
Accordingly refusal of the application is recommended.   
 
IMPACTS: 
Financial 
This matter may have a direct financial impact upon Council’s adopted budget as refusal of 
this matter may result in Council having to defend a Class 1 Appeal in the NSW Land and 
Environment Court.  
 
The Hills Future - Community Strategic Plan 
The proposed development is inconsistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development has 
not demonstrated satisfactory urban growth without adverse environmental or social amenity 
impacts.  A consistent built form has not been provided with respect to the streetscape and 
general locality. 
 
 
RECOMMENDATION 
The Development Application be refused for the following reasons:  
 
1. The proposed modifications to the Concept Development Application does not result in a 

development that is substantially the same as it differs, both quantitatively and 
qualitatively from the original approved development and seeks to amend essential 
components including density, bulk and scale and is incompatible with the surrounding 
context and streetscape.  

 
(Section 4.15(1)(a)(i), (iii) and 4.55(2)(a) of the Environmental Planning and Assessment 
Act, 1979).  

 



2. The application does not not satisfy the provisions under Clause 9.5 Design Excellence of 
the Hills LEP 2019.   
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  

 
3. The proposal does not satisfy the design quality principles contained within State 

Environmental Planning Policy No. 65 – Design Quality of Residential Apartment 
Development with respect to context and neighbourhood character, built form and scale, 
density and amenity resulting in a development that is not substantially the same as 
originally approved.  
(Section 4.15(1)(a)(i) and 4.55(2)(a) of the Environmental Planning and Assessment Act, 
1979).  

 
4. The proposal does not provide for sufficient solar access and residential amenity to the 

principal usable communal open space area in accordance with the design criteria of the 
Apartment Design Guide under Clause 29 SEPP 65 State Environmental Planning Policy 
No. 65 – Design Quality of Residential Apartment Development.    
 (Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  

 
5. The proposal does not provide for the appropriate building lengths and setbacks as 

required under The Hills DCP 2012.    
 (Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act, 1979).  

 
6. The applicant has not submitted information requested to properly assess the impacts to 

the built environment including amended plans as detailed in the presentation to the 
Design Review Panel on 23 June 2021 and vehicle swept paths to the satisfaction of 
Council’s engineers.   
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979). 
 

7. The site is not suitable for the development as proposed to be modified and is 
inconsistent with the built environment of the locality.  
(Section 4.15(1)(b) and (c) of the Environmental Planning and Assessment Act, 1979).  

 
8. The proposal is not in the public interest due to the incompatible bulk an scale and its 

departure from the requirements of design excellence under The Hills LEP 2019 and Part 
D Section 19 Showground Precinct DevelopmentControl Plan.   
(Section 4.15(1)(d) and (e) of the Environmental Planning and Assessment Act, 1979).  
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